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Abstract  

Since many years, Pakistan is facing different challenges in the war 

against terrorism and extremism. Many laws have also been enacted 

to counter terrorism in these extraordinary circumstances. But every 

time the implementation of these laws have posed to be a more 

serious challenge than their legislation. From constituting Special 

courts to the military courts, every time there has been the fear of 

human rights violation from the country apex courts, civil society, 

and other national and international human rights bodies. Pakistan 

after ratifying the International Covenant on Civil and Political 

Rights ICCPR) is obliged to make its national laws compatible with 

the Covenant. This paper illustrates the Anti-terrorism laws of 

Pakistan violating the principle of the ICCPR with a set of 

recommendation to make them compatible. A very brief history has 

been discussed with the core issues at the time of their legislation 

and enactment. This paper aims to spotlight the incompatible 

portions of Pakistan counter-terrorism regime on the index of 

Pakistan international obligation under the ICCPR.   
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Introduction 

On December 10
th

 1948, the United Nation General Assembly in its 

meeting in Paris passed the resolution adopting the Universal 

Declaration of Human Rights (UDHR). In this meeting more than 50 

member states participated, none of them dissenting.  UDHR chalked 

out universal and equal rights for all the inhabitants of the world, 

without any discrimination on the basis of race, sex, religion, caste, 

region, color etc. The UDHR is considered to be the most consented 

document in the history of modern world. Pakistan was also among 

the first member states that voted in the favour of UDHR. 
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UDHR is a declaration with no binding force but, later on, the 

UNGA (United Nations General Assembly) directed the draft 

committee to draft a convention on human rights. When the member 

states failed to reach a consensus, the draft committee proposed two 

separate drafts i.e. International Covenant on Civil and Political 

Rights (ICCPR) and International Covenant on Economic and Social 

Rights (ICESCR). On December 16, 1966, the UNGA adopted the 

International Covenant on Civil and Political Rights, which came 

into force on March 23, 1976.  Presently there are 168 states parties 

to the ICCPR.  Pakistan became a signatory to ICCPR on April 17, 

2008, and ratified it on June 23, 2010. 
 

The ICCPR protects universal civil and political rights, including 

freedom of speech, freedom of expression, protection of life and 

liberty of a person, respect for human dignity, right to a fair trial, 

safeguard from illegal torture and arbitrary detention. It emphasizes 

the protection of human freedom and liberty and provides guidelines 

for the member states to initiate concrete steps for the prevention of 

human rights violations. It also chalks out the guiding principle for 

the member states to take tangible steps for the prevention of 

arbitrary and unlawful interference with theprivacy of any person. 
1
 

 

A committee called the Human Rights Committee, consisting of 18 

human rights expert review states compliances under the Covenant. 

This is also known as a treaty body within the United Nations. The 

Human Rights Committee holds 3 sessions a year. Pakistan 

submitted its first compliance report to the Human Rights Committee 

on October 19, 2015, which was due on October 23, 2011.
2
Besides 

the state’s report, local and international NGOs also send their 

reports on the status and standards of human rights. These are called 

the shadow reports.
3
 

 

There recent wave of terrorist attacks in Pakistan forced the Pakistani 

legislators and executives to enact laws and initiate extraordinary 

steps and measures to eradicate this evil. The Pakistani governments 

enacted special laws by constituting special courts and by adopting 

special procedures from time to time. The Pakistan Anti-terrorism 

regime shows that the country has been countering terrorism way 

before the phenomena of “terrorism” became a more global issue 

after the attack on the World Trade Center in New York.  
 

Many situations show that the Government in Pakistan gave 

unlimited and unrestricted powers to its law enforcement agencies 
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(LEAs). With these limitless and unchecked powers under these anti-

terrorism laws, were misused and because of this reason, the 

Supreme Court in Pakistan has many times declared these laws and 

practices as unconstitutional and being voilative of the fundamental 

human rights. 
 

The background of counter-terrorism can be easily understood by 

dividing it into different eras i.e. 1971-1977, pre 9/11 era and post 

9/11 era.  
 

1971-1977 Era 
Soon after the Parliament adopted the 1973’s constitution, the ZA 

Bhutto's government faced challenges from the nationalist 

movements in Baluchistan and the then North West Frontier 

Province, the Muhajir Qaumi Mahaz (MQM)- Sindh, Movement for 

the Restoration of Democracy, the Baluchistan Nationalist 

Movements and certain other uprisings.
4
 These movements forced 

the government to take extraordinary steps and introduce special 

counter-terrorism legislation that called for constituting specials 

courts with the object of speedy trials through the introduction of the 

“Suppression of Terrorists Activities Ordinance 1974”.  This 

Ordinance was later passed by the parliament as the Suppression of 

Terrorists Activities (Special Courts) Act 1975 (STASCA). The law 

stayed in vogue until repealed by the Anti-Terrorism Act 1997 

(Kennedy, C. H. 2004). 
 

It was for the first time in the history of this country when parallel 

criminal justice system was introduced with the aim of curtailing acts 

of sabotage, subversion, and terrorism. The new law introduced 

speedy trials through special courts and special judges with their 

fixed tenure. Under the STASCA the investigation officer was bound 

to complete the investigation within fourteen days and submit its 

report to the court.  Appeals against the orders of the special courts 

were to be made in the High Courts. The law shifted the burden of 

proof on the accused and conviction could be awarded to the 

fugitives. The law provided absolute immunity for the security forces 

and other law enforcement agencies for the acts committed in good 

faith.
5
Under the STASCA Khan Abdul Wali Khan was arrested and 

tried in special court while his political party (National Awami Party) 

was banned (Noor, S. 2008). 
 

Pre 9/11 Era 

The Anti- Terrorism Act 1997 was introduced when Pakistan was 

facing some serious sectarian violence and terrorism. The aim was 
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speedy trials of the terrorism suspects for heinous crimes in order to 

prevent terrorism and sectarian violence.
6
The pre-existing definition 

of the word terrorism and the terrorist act was made more broad and 

comprehensive. Special courts and appellate tribunal were 

established under the Anti-Terrorism Act (ATA).   
 

The ATA repealed the STASCA. Mehram Ali trial was conducted 

under the ATA for planting explosives in the Lahore District Courts 

Ground. He was a member of the Shia militant organization known 

as Tehrik Nifaz Fiqh –e- Jaffaria (TNFJ). He was convicted by the 

ATC. He made an appeal to the Supreme Court of Pakistan. Supreme 

Court declared many provisions of the Anti-Terrorist Act contrary to 

the fundamental rights provided and protected by the constitution of 

the Islamic Republic of Pakistan.
7
Pursuant to the Supreme Court 

observations the ATA was amended.
8
 

 

When the civil order in Karachi deteriorated after the murder of 

Hakim Muhammad Saeed, (Ex-Governor), the Prime Minister 

imposed Governor Raaj in Sindh province and empowered the 

Governor Sindh to take all necessary steps for maintenance of public 

peace and order in Karachi.  Meanwhile, the Government notified the 

Pakistan Armed Forces (Acting in Aid of Civil Power) Ordinance 

(PAFAACPO). Under the PAFAACPO, military courts were 

established initially in the province of Sindh but were later on 

extended to the whole of the country.
9
 

 

Military Courts established under the PAFAACPO were challenged 

in Supreme Court of Pakistan. It was argued by the state counsel in 

the apex court that, the said law is for a specific area and further that 

it is for a specific period of time i.e till the country faced these 

extraordinary circumstances.
10

The Supreme Court declared many 

provisions of the PAFAACPO contrary to the basic norms of human 

rights guaranteed under the constitution. Later on, the government 

repealed the PAFAACPO and through amendments in the ATA the 

Anti-Terrorist Courts were established to function in the whole 

country.
11

 
 

Post 9/11era 
“Terrorism” received international popularity when Pentagon and the 

world Trade Center in the United States of America were attacked by 

the terrorists. As a result, Pakistan having a border with Afghanistan 

became the forefront state against the war on terror by the United 

States of America. Resultantly Pakistan legislated and adopted 
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various special counter-terrorism laws in the shape of legislative 

Acts, Ordinances, Rules and Regulations. The existing Anti-Terrorist 

Act was amended many times to curtail the swing of militancy. 
 

The military was called into Provincial Administered Tribal Area 

(PATA) as well as Federally Administered Tribal Area (FATA) 

when the terrorists challenged the writ of the state and took arms 

against the innocent civilians and carried out attacks on the security 

forces. The military was called with numerous powers of trial and 

detentions. And, Action in Aid of Civil Power Regulations 2011 

(AACPR) was issued with retrospective cover from February 2008.
12

 
 

Later on, in February 2013, the Parliament passed “The Investigation 

for Fair Trial Act 2013(IFTA)” which authorized the intelligence 

agencies to collect evidence through surveillance and espionage. 

That evidence might be collected through modern technologies and 

further, that evidence shall be admissible in court.
13

 
 

The Protection of Pakistan Ordinance 2013(PoPO) which was later 

on passed by the Parliament in 2014 with a sunset clause of two 

years is the latest part of the counter-terrorism legislation by 

Pakistan. With powers of extended detentions, special courts, arrests 

without warrant and determination of place for trials were few 

among the other unlimited power conferred upon the security forces 

through PoPO and Protection of Pakistan Act (PoPA). 
 

The Pakistan Army Act (PAA) was amended and the same was 

ratified through the Twenty-First Constitutional Amendment, after a 

very brutal terrorist attack on the Army Public School in Peshawar 

and military courts were once again called for the trial of civilians 

accused for terrorism. Both these Amendments were made to be in 

vogue for a period of two years.
14

 
 

In January 2015, a retrospective effect was given to the military 

courts to trial civilians previously charged for the acts of terrorism. 
15

 

The Twenty-First Constitutional Amendment along with the Pakistan 

Army (Amendment) Act 2015 was challenged in Supreme Court of 

Pakistan being violative of the fundamental rights guaranteed under 

the constitution. The Supreme Court rejected the entire petitions and 

held that all the judgment and orders of the military courts are 

subject to the judicial review of the High Courts and the Supreme 

Court, if there is any mala fide involved or, they were found 

coramnonjudice or there is any excess of jurisdiction for the military 

courts.
16
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Incompatible portions of Pakistan Anti-terrorism Laws 

Violating the right to fair trial 

1. In Pakistan parallel special courts have been established and that 

too in presence of the already existing, regular criminal justice 

system which is incompatible with many provisions of the 

ICCPR, including article 14 and 26. 

2. The STASCA which was later on repealed by the ATA had 

shifted the burden of proof on the accused. The same law 

restricted the investigating agencies to complete the 

investigation within 14 days being incompatible with the guiding 

principles of the right to fair trial.
17

 

3. The ATA restricts adjournment and legalizes the trials in 

absentia. The investigation office was duty bound to complete 

the investigation within 30 days while the ATC was also obliged 

to complete the trial within 7 days.
18

 

4. The judge of the ATC (Anti-Terrorist Court) was not allowed to 

grant to consecutive adjournments. The time period available to 

a person convicted under the ATA to file his appeal in the High 

Court was only 15 days while the limitation for filing appeal 

against acquittal was 30 day. The limitation on the court's 

powers and, a very short period of time for the trial and 

investigation makes the ATA incompatible with the principles 

enshrined in the ICCPR for a fair trial.
19

 

5. The ATA (Anti-Terrorist Act) shifts the burden of proof 

curtailing the suspects ‘right to be presumed innocent until 

proven guilty.
20

 

6. The ATA also made an extra- judicial confession admissible and 

thus impliedly conceding torture.
21

 

7. The repealed PAFAACPO violates the right to a fair trial as the 

military courts do not note reasons for conviction or acquittal 

and their judgments are not fit for the judicial review of the 

constitutional courts. Further, the military courts established 

under the law, do not fulfil the definition of impartial court or 

tribunal.
22

 

8. The civilians in all cases should be tried by the regular criminal 

courts and not by military courts. The military courts established 

under PAFAACPO violate individuals’ right to a fair trial.
23

 

9. The Courts established under the PoPA (Protection of Pakistan 

Act) violates individuals ‘rights to public trial and allows secret 

trials under the pretext of public safety. On the other hand, the 
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ICCPR holds that individuals are entitled to afair and public 

hearing.  According to Article 14 of the ICCPR, it is the very 

basic and inherent right of all the individuals to be tried in an 

independent and impartial court or tribunal. 
24

 

10. PoPA also takes away the individual’s right to be presumed 

innocent until proved guilty and, the said law further states that 

it is the accused who shall have to prove himself innocent, while 

the ICCPR and the principles of criminal jurisprudence advocate 

the right of presumption of innocence.
25

 

11. The Special Courts established under the PoPA were authorized 

under the law to record convictions without recording the 

statements of all of the witnesses. The law also empowered the 

Special Court to transfer a case from one court to another. Under 

the law, the government could withdraw a case from one Special 

Court and could send it to another Special Court anywhere in the 

country. The PoPA excludes public hearing on the argument of 

public safety and curtails the individuals’ rights to a publictrial. 

The public hearings basically ensure transparency and defend 

the interest of the accused. 
26

 

Violating the right of presumption of innocence, enforced 

disappearances, and preventive detentions 

1. According to the STASCA a person who was accused of a 

scheduled offence or, who was suspected for commission of 

such an offence or from whose custody anything was recovered 

for which a reasonable suspicion could be established under the 

law, that he has committed an offense, the accused was to prove 

that he has not committed the said offence. The STASCA which 

shifted the burden of proof on the accused is against the 

principles of international criminal jurisprudence.
27

 

2. The ATA has also shifted the burden of proof on the accused 

which is against the principles contained in the ICCPR.
28

 

3. The ATA also allows a search without a warrant. It also 

legalizes arresting people, without adopting the due process of 

law.
29

 

4. The AACPR (Action in Aid of Civil Powers) legalizes extended 

and indefinite illegal detentions, which in many cases lead to 

unacknowledged detention and enforced disappearances. Illegal 

detentions and enforced disappearances are contrary to the 

principles preserved by the ICCPR.
30
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5. PoPA which was initially promulgated as a Presidential 

Ordinance, legalized illegal arrests, preventive detentions, 

prolong illegal and unacknowledged detentions and also 

withheld the reasons for arrest and detention. These sections of 

PoPA are incompatible with the principle of the ICCPR to which 

Pakistan is a state party.
31

 

6. The PoPA empowered the security agencies to detain an accused 

charged for a scheduled offence up to ninety days with powers 

of not disclosing the information regarding the place of 

confinement and the charges levelled against the suspect.
32

 

Violating rights of individuals’ right to be treated equally 

1. Impunity was confirmed for the security forces and police for 

anything done by them in good faith under the STASCA 1975. 

On the other hand, the ICCPR makes the state parties 

responsible for bringing the perpetrators of human rights 

violation accountable by initiating independent investigating for 

any crime committed.
33

 

2. The PAFAACOP which was later on repealed after being 

declared unconstitutional by the Supreme Court of Pakistan had 

created military courts for the trial of civilians, accused of 

terrorism. At the same time, regular criminal courts were also 

operational in the country. It was held that the military courts 

established under the PAFAACOP did not fulfil the criteria of 

being a “court”.34
 

3. In the presence of regular criminal courts and regular criminal 

justice system, the creation of different classes of laws and 

different courts for different individuals did not fulfill the 

directions provided by the principles contained in the ICCPR; 

which says that there should be the same court of trial for every 

individual, fulfilling the requirements of the right to a fair trial.  

While in the ATCs there is the presence of military officials as 

presiding officers. The ATA also empowers the Army officials 

and other law enforcement agencies to investigate cases, where 

individuals have been accused of terrorist activities, are against 

the teaching of ICCPR.
35

 

4. Under the PAA 2015, parallel military courts were created for 

the trials of civilians charged for the acts of terrorism. On the 

other hand, UNGA has held in 1985 that it is the inherent right 

of the individuals to be trialled in ordinary courts, and no 

parallel courts should be created which could displace the 
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jurisdiction of regular courts in the country. It has also been held 

that military courts have no jurisdiction to try civilians charged 

for different offenses. Civilians in no case shall be tried in 

military courts.
36

 

Violating the Right to life 

1. The definition of terrorism and terrorist acts as provided by the 

ATA is very broad and vague. Crimes already cognizable by 

other special courts and the regular criminal courts are also 

included in the definition of terrorism under the ATA. The 

Special Courts established under the anti-terrorism regime 

convicts suspects on the basis of a very broad and vague 

definition which is contrary to the principles of the ICCPR, 

violating the right to life of a person. 
37

 

2. It was held that many sections of the repealed PAFAACPO were 

incompatible with the individuals’ right to life guaranteed by 

Article 9 of the Constitution and recognized by Article 14 of the 

ICCPR.
38

 

Violating the right to the protection of human dignity by 

allowing arbitrary and unlawful interference with the 

individuals’ privacy 

1. The secretly collected evidence under the IFT is admissible and 

convictions can be awarded on the basis of this evidence. 

Through IFT, the intelligence agencies have been allowed to 

collect evidence through surveillance via modern instruments 

and technologies. The ICCPR on another hand guarantees no 

interference with the privacy of the individuals.
39

 

2. PoPA authorized the armed forces, civil armed forces and the 

police to search any premises without a warrant through which it 

legalizes the arbitrary interference with the individuals’ right to 

privacy.  PoPA conferred powers on the armed forces, civil 

armed forces and the police to search any private premises and 

make an arrest and take into possession any private property 

without prior intimation and without adopting the proper legal 

procedure.
40

 

Violating individuals’ rights by legislation and implementation of 

laws retrospectively 

1. The Government introduced the AACPR for PATA and FATA 

on 26 June 2011 while a retrospective effect was given to it with 

effect from February 2008. This is a clear violation of the Article 

15 of ICCPR.
41
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2. Under the PAA 2015, military courts were established for a 

period of two years for the trial of civilians. Later on, Pakistan 

Army Amendment Act was passed which allowed the military 

courts to try the civilians previously charged for the acts of 

terrorism under the ATA and other special laws for the time 

being enforced. 
42

 

Conclusion and recommendations 
1. The Pakistan Anti-terrorism laws provide a very lengthy and 

vague definition of terrorism. It must be re-defined with a high 

degree of precision. The crimes defined and made cognizable 

under the regular penal laws and regular criminal justice system 

should be separated from the special laws.   

2.   The ATA should be further amended to make it compatible 

with the ICCPR standards and this law should be modernized by 

making it reach the international level, in order to properly 

achieve its goals and objectives.  

3. The prosecution and investigation process dealing in terrorism 

cases should be strengthened by implementing the laws, and by 

the adoption of modern laws, rules and regulations. 

4.  There should be a uniform counter-terrorism code for the whole 

country and the government should focus on the implementation 

of the existing laws. 

5. There should be no retrospective enactment of counter-terrorism 

laws by Pakistan; rather the Pakistani Government should 

legislate timely on the subject. 

6. Parliament should amend all the incompatible segments of the 

counter-terrorism legislation that does not fulfil the standards of 

a fair trial as chalked out by the ICCPR. 

7. The criminal procedure, methods of investigation and laws 

relating to evidence should be amended and made compatible 

with the ICCPR. 

8. The government should stress on the capacity building of the 

Investigation Officers, in order to train the investigation and 

prosecution officials. 

9. The laws legalizing human rights violations, including 

preventive detentions, arbitrary arrests and detentions, enforced 

disappearances, torture and inhumane degradation should be 

repealed. 

10. The power to shoot at sight granted to the police and other law 

enforcement agencies should only be limited and be authorized 

only against combatants.  
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11. National Commission for Human Rights should play its due role 

by engaging the civil society and other public and private human 

rights institutions. 

12. The terrorism suspects should be given the due opportunity of a 

fair trial and should not be detained in the internmentcenters 

where these suspects have been illegally detained, as it is 

incompatible with the ICCPR. The human rights institution and 

independent monitoring bodies must have access to them for 

inspection.  

13. Pakistan has a history of the military courts for the trials of 

civilians, suspected for terrorist acts. Civilians in no case should 

be tried by military courts. The military courts should have 

jurisdiction only for the trials of offences strictly of military 

nature where the military official are charged. 

14. If the military courts go for the trail of civilians, the later rights 

of a fair trial should be guaranteed, including the free choice of 

engaging a counsel and they should also have the proper 

opportunity for their defense.  

15. The military courts should have no jurisdiction for the trials of 

juveniles charged for terrorism offences. 

16.  The military courts should guarantee the suspects ‘rights to a 

fair trial under article 14 of the ICCPR. The military courts do 

not meet the criteria set by the ICCPR and these courts should be 

under the scrutiny of constitutional courts. These courts should 

not compromise the independence of the judiciary and the 

regular courts, working under the CrPC and the Constitution. 
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